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JUDGMENT 

 

The prosecution case, in brief, is as follows:-  

That on 25.02.14 one Badal Barman, s/o Late Jadunath Barman lodged 

an FIR before the Officer-in-charge of  Khoirabari Police outpost  alleging inter 

alia that on 02.01.14 at evening three unknown cadre of NDFB (S) came to their 

house and demanded Rs. 1, 00,000/- in the name of NDFB (S).  They threatened 

them that all of their family members would be gun down, if the money is not 

paid within one week.  On 25.02.14 at 5.30 pm two boys came to take the 

demanded money. When  he refused to pay the money and the accused persons 

tried to assault  him but with the help of public and VDP Secretary of Dahalahabi 

Gaon, one of the accused persons was caught and handed over to the police.  As 

per the statement of arrested boy, his name was Jintu Rabha, S/O- Kandeswar 

Rabha, vill- Jamuguri, P.S.- Khoirabari . The other boy who escaped was 

Dharmendra Boro, Vill- Kaaljuri.  Hence the informant prays to take necessary 

action against the accused person.  



On receipt of the F.I.R., same was forwarded to Dimakuchi P.S. and 

accordingly Dimakuchi P.S. Case No.15/2014, U/S 387/34 I.P.C. was registered. 

Accordingly police went for investigation, examined witnesses, collected evidence 

and on completion of investigation finding sufficient materials u/s 387/34 I.P.C. 

against accused persons Jintu Rabha and Dharmendra Boro submitted the 

Charge-sheet against accused persons Jintu Rabha and Dharmendra Boro. 

 That upon receipt of the Charge sheet the Learned CJM Udalguri, 

transferred the case to this court for disposal and this court, on perusal of the 

Charge sheet and the other documents sent by the police u/s 173 Cr.P.C. found 

sufficient materials to proceed against the accused and issued process against 

them.  

Accordingly accused Jintu Rabha appeared before the court. However 

accused Dharmendra Boro did not appear before the court and hence first 

warrant of arrest and ultimately Proclamation and Attachment was issued against 

the accused Dharmendra Boro. On receipt of the report of the Proclamation and 

Attachment, vide order dated 12/11/2014, the case was filed against accused 

Dharmendra Boro.  

After that the necessary documents u/s 207 of Cr. P.C. were given to the 

accused Jintu Rabha and considering the relevant documents and hearing both 

the parties, charge u/s 387/34 IPC was framed and read over and explained to 

accused Jintu Rabha to which he pleaded not guilty and claimed to be tried.  

During trial prosecution side examined eight witnesses, who were cross 

examined by the defence. The prosecution declined to examine any other 

witnesses on their behalf and prayed for closing the evidence of the prosecution 

witnesses. Accordingly the evidence of the prosecution side was closed. The 

examination of the accused u/s 313 of Cr.P.C. was recorded as per and kept with 

the record. No defence witness was examined. 

 I have heard the arguments of both the sides and perused the evidence 

on record.  

 

 

 

 

 



POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following points for 

determination arose before this court in the instant case-  

Whether on 02.01.14 and on 25.02.14 accused Jintu Rabha put Badal 

Barman in fear of death or grievous hurt in order to committing extortion in 

furtherance of his common intention with the other co accused and thereby 

committed the offence punishable u/s 387/34 IPC? 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

 

 

PW 1 Badal Barman stated that he is the informant of this case. He 

doesn’t know the accused person. On 2nd January, 2014 three boys came to his 

house and demanded cash amount of Rupees one lac. They had identified as 

cadre of NDFB (S) fraction. On 25th February, 2014, two of those boys came 

again to his house to collect the extorted money of Rupees one lac . With the 

help of VDP and local people he was successful to catch one of them. He had 

filed the FIR on the date of apprehension of the boy. Police had seized one 

bicycle. 

In the cross examination he stated that on the first day on 2nd January, 

2014 when  the boys placed their demand of cash amount of Rupees one lac, 

they didn’t inform the matter to police. On that day, the three boys came to his 

house on a bike. He didn’t know the name of those boys. The boy, who was 

apprehended on 25th February 2014, told his name was Jintu Rabha .it is not a 

fact that the accused Jintu Rabha had not come to their house on that day. it is 

not a fact that the accused Jintu Rabha was caught on mere presumption while 

he was going on his way. 

PW 2 Arabinda Thakuria stated that he knows the informant Badal 

Barman. He had seen the accused Jintu Rabha on the date of occurrence. On 2nd 

January, 2014 at evening three boys visited the house of informant Badal 

Barman and placed the demand for cash amount of rupees one lac. They had 

also taken the mobile number of Badal Barman to contact with him in future. 

Thereafter, they made several calls to Badal Barman and demanded the 



extortion amount. On 25th February, 2014 two boys came to Badal Barman's 

house and demanded money. Badal Barman was reluctant to pay the amount. In 

the meanwhile the matter was informed to VDP Secretary. So the VDP secretary 

along with the local people apprehended one of that boy who had identified 

himself as Jintu Rabha. The other accused Dharmendra Rabha had escaped. 

They had handed over the accused Jintu Rabha to police. Police had seized two 

cycle of the accused person.  

In the cross examination PW 2 Arabinda Thakuria stated that Badal 

Barman did not pay a single money to these boys. On the 2nd January, 2014 

while the boys came to Badal Barman's house, he had not seen the occurrence. 

They had not filed any FIR on that day. He didn’t know from whose the mobile 

phone the extortionist made call. While the extortionist made a call he had 

received the call on behalf of Badal Barman. They had filed this case on 25th 

February, 2014. They had not explained the reason as to why they had not filed 

the F.I.R. on 2nd January, 2014 when the first extortion demand  

by the extortionists. The mobile which was seized from the accused Jintu  

Rabha was not the same number from which the informant received call. He did 

not know whether Jintu Rabha had come on 2nd January, 2014 to the house of 

informant. Police had not seized any arms or weapon possession of the accused 

person. It is not a fact that accused Jintu Rabha was not involved with the 

occurrence and the public had caught him on mere suspicion. 

PW 3 Haider Ali stated that he knows the informant and saw the accused 

person on the day of incident. Three boys came to the house of Badal Barman in 

the name of NDFB (S) and took his number. The boys demanded Rs. 1, 00,000/- 

from Badal Barman. On 25.02.14 two boys came to take money then one of 

them named Jintu Rabha was caught by public. Later on, He was informed about 

the incident . 

In the cross examination Haider Ali stated that it is not a fact that he 

didn’t state before the police that the accused took the phone number of Badal 

Barman. It is not a fact that he didn’t state before the police that the accused 

demanded money for the name of NDFB (S).  He doesn’t know the mobile 

number from which the accused person demanded money. He was not present 

at the place of occurrence. 



PW 4 Khagen Thakuria stated that he knows the accused person and the 

informant. On 02.01.14 accused person Jintu Rabha took phone number of Badal 

Barman and started to demand Rs. 1, 00,000/- from Badal Barman . The accused 

person demanded money over mobile phone. On 25.02.14 the accused person 

came to take the money. Then the informant of this case informed to the 

secretary of village.  Secretary Babul Bora came and told them to catch the 

accused persons Dharmendra Pradhan and Jintu Rabha.  The villagers caught 

Jintu Rabha and Dharmendra Pradhan ran away. The accused persons came on a 

bicycle.  

In the cross examination PW 4 Khagen Thakuria stated it is a fact that he 

didn’t state before the police that the accused took the phone number of Badal 

Barman. It is a fact that he didn’t state before the police that the accused person 

demanded Rs. 1, 00,000/- from Badal Barman over mobile phone.  Before 

25.02.14 he didn’t see the accused person Jintu Rabha at the house of Badal 

Barman. There was no transaction of money. He didn’t hear what the accused 

persons Dharmendra Pradhan and Jintu Rabha were talking because he was not 

at that time. It is not a fact that Jintu Rabha didn’t demand money.  

PW 5 Mrigen Thakuria stated that he knows the accused person and the 

informant. The incident took place on 02.01.14. On that day in evening time 

three boys came to the house of Badal Barman and took the mobile number of 

Badal Barman. Later on the boys demanded money from Badal Barman and 

threatened to kill if money is not paid.  On 25.02.14 two of the accused person 

came to the house of Badal Barman and demanded money.  The villagers caught 

one of the accused persons Jintu Rabha. VDP Secretary and villagers caught the 

accused person and handed over to the police.  

In the cross examination PW 5 Mrigen Thakuria stated that he didn’t 

know the accused person before the incident. He saw that the accused persons 

taking the phone number from Badal Barman because he was there at that time.  

On that day the family members of Satyen Thakuria, Arabinda Thakuria and 

Badal Barman were present on that day. He was not introduced with him on that 

day.  They didn’t file FIR on that day but they informed in the police station 

verbally. He heard that the accused persons called Badal Barman over phone. 

But he doesn’t know which of the accused called him. He doesn’t know the 



phone number from which the accused called Badal Barman. The police seized 

the memory card of the mobile of Badal Barman. He forgot whether the police 

seized the SIM card or not. He was at the shop when public caught the accused 

person. He went to the place of occurrence after half an hour.  He didn’t see that 

the accused had gone to the house of Badal Barman.  It is not a fact that he 

didn’t state before the police about the incident on 02.01.16. Badal Barman is his 

relative brother of village. He has relation with Badal Barman .  It is not a fact 

that the accused person Jintu Rabha didn’t demand money from Badal Barman.  

PW 6 Kandarpa Thakuria stated that he knows the informant and he 

doesn’t know the accused person. Three boys came to the house of Badal 

Barman and took the mobile number of Badal Barman. From the next day the 

boys demanded money from Badal Barman.  On 25.02.14 two of the accused 

person came to the house of Badal Barman and demanded money. Later on 

Badal Barman informed him and then they caught the accused person Jintu 

Rabha and one of the other accused persons ran away.  

In the cross examination PW 6 Kandarpa Thakuria stated that on 

02.01.14. he was at the house of Badal Barman. He along with Badal Barman, 

Mrigen Thakuria and the family members of Mrigen Thakuria were present at 

that time.  The accused persons came at about 7 pm.  The accused took the 

phone number of Badal Barman and on the next day Badal Barman informed at 

the khagrabari police station.  He doesn’t know who called  Badal Barman and he 

was not present at that time. Badal Barman showed him the phone number of 

the accused persons but he forgetsthe number. Badal Barman handed over his 

SIM Card, memory card and the mobile phone to the police.  It is not a fact that 

he didn’t state before the police about the incident on 02.01.14. . He has relation 

with Badal Barman. It is not a fact that he deposed falsely. It is not a fact that 

the accused person didn’t go to bring money.  

PW 7 Golapi barman stated that the informant is her husband. The 

incident took place at about 7 pm on 02.01.14. she along with her husband, her 

two children, Arabinda, Mrigen and Khagen were at her house. Three boys came 

to their house at that time and took the mobile phone number of her husband. 

From the next day the boys demanded money from her husband and threatened 

to kill if the money is not paid.  On 25.02.14 two of the accused person came to 



their house and asked for her husband and threatened to kill her. Then she 

informed the villagers. VDP Secretary told the villagers to catch the accused 

persons then the villagers caught one of the accused persons. One of the 

accused persons ran away. Later on they handed over the accused person to the 

police station.  

In the cross examination, PW 7 Golapi barman stated that she didn’t 

know the accused person before the day of incident. The accused persons 

demanded money on 03.01.14. At first they demanded Rs. 5, 00,000/- and later 

on agreed on Rs. 1, 00,000/-. When the accused persons demanded money over 

phone then Arabinda was present at that time with her husband and heard about 

the demanding money over phone. No one was there at that time. She doesn’t 

know the phone number from which the accused persons demanded money. Her 

husband handed over his SIM Card, memory card and the mobile phone to the 

police. Police took these articles to the police station. They didn’t give any money 

to the accused persons. The FIR was lodged on the day of 25.02.14 when the 

accused person was caught. Police interrogated her. It is not a fact that she 

didn’t state before the police about the incident on 02.01.14. It is not a fact that 

he deposed falsely. It is not a fact that the accused person didn’t go to bring 

money.  

PW 8 Habibur Rahman stated that on 25-02-2014 while he was working 

as In-Charge of Khagrabari police out post under Dimakuchi police station, he 

received the written ejahar from informant Badal Barman and same was 

forwarded to the o/c Dimakuchi police station. Then one case was registered and 

he was asked to investigate the case. Then he immediately interrogated the 

informant and went to the place of the occurrence and found accused Jintu 

Rabha who was already caught by the public and later on he got the medical 

examination of the accused, done by doctor. Then he went to the place of the 

occurrence and drew the sketch map, and took the statement of the witnesses. 

He also arrested accused Jintu Rabha and sent to the court. He seized two 

bicycle form the place of the occurrence. There after he handed over the case 

diary to the o/c, Dimakuchi and o/c Dimakuchi namely Durga Kinkar Sarma 

submitted the charge sheet against the accused U/s 387/34 I.P.C. against 

accused persons Jintu Rabha and Dharmendra Bora.  



 

In the cross examination PW 8 Habibur Rahman stated that he 

received the FIR on 25/02/2014. On that day the public caught  

the accused Jintu. Before 25/02/2014, the informant did not lodge any FIR  

alleging that someone was demanding money from him. He did not collect the 

CDR of the phone number given by the informant. He did not collect the hand 

set of phone of the accused Jintu. PW Haider Ali did not state before him that 

accused asked for the phone number of Badal Barman and demanded money 

over the number stating that he is member of NDFB. 

  

At the very outset I would like to go through the relevant legal provision. 

For an offence u/s 387 IPC the extortionist must put the persons under fear of 

injury and thereby dishonestly induces the person to deliver property. The fear 

must be of such a nature and extent to unsettle the mind of the person on whom 

it operates and takes away from his acts that element of free voluntary action 

which alone constitutes consent. Fear or threat must be used.   

In the instant case it is found that PW1 stated that three boys came to 

him on the 2nd January, 2014 and demanded Rs. One lac from him and that on 

25/02/2014 two of those boys came to his house and demanded money from 

him and with the help of the local people and the VDP Secretary, the accused 

was apprehended. It is found that PW1 in his cross examination reaffirmed the 

fact that the boys put their demand of cash amount of Rs. One lac and that the 

accused was apprehended on 25/02/2014. Moreover the defence could not rebut 

the same by way of cross examination of PW1. 

On the other hand PW2 stated, during his cross examination, that on  2nd 

January, 2014 while the boys came to Badal Barman's house, he had not seen 

the occurrence. So far as the incident on the 2nd January, 2014 is concerned, the 

evidence of PW2 is hear say. However in support of PW1,  PW2 stated that on 

25/02/2014 two boys came to the house of the informant and demanded money 

from him and when the informant informed to VDP Secretary, the accused was 

apprehended and the accused was handed over to police. Moreover the defence 

could not rebut the same by way of cross examination of PW2. So PW2 supports 



PW1 so far as the demand of money by the accused and his partner on 

25/02/2014 is concerned. 

On the other hand the evidence of PW3, and PW4 are hear say and hence 

are of little value as PW3 stated that he was not present on the day of the 

incident and PW4 stated that he was not present on 25/02/2014. 

Again PW5 stated that he reached on the place of the occurrence after ½ 

an hour when the accused was apprehended on 25/02/2014. So the evidence of 

PW5 so far as the incident on 25/02/2014 is concerned is hear say. However the 

fact that the informant was demanded money by the accused and his partners is 

supported by PW5. PW5 stated that after taking the phone number from the 

informant, the informant was threatened by those three boys that he would be 

killed if the demanded money was not paid. Moreover PW5 in his cross 

examination stated that he saw the accused taking the phone number of the 

informant as he was present on that day.   

PW6 supports PW5 as PW6 stated that same fact. PW6 stated that three 

boys came to the house of Badal Barman and took the mobile number of Badal 

Barman. From the next day the boys demanded money from Badal Barman.  On 

25.02.14 two of the accused person came to the house of Badal Barman and 

demanded money. Later on Badal Barman informed him then they caught the 

accused person Jintu Rabha and one of the other accused persons ran away. The 

defence could not rebut the same by way of cross examination of PW6.  

Again PW7 stated that on 02/01/2014 three boys came to their house and 

took the mobile phone number of her husband. From the next day the boys 

demanded money from her husband and threatened to kill if the money is paid .  

PW 7 also stated that on 25.02.14 two of the accused person came to their 

house and searched for her husband and threatened to kill her. Then she 

informed the villagers. VDP Secretary told the villagers to catch the accused 

persons then the villagers caught one of the accused persons. One of the 

accused persons ran away. Later on they handed over the accused person to the 

police station. Moreover PW7 reaffirmed the fact that the accused persons 

demanded money as PW7 stated, in the cross examination, the accused persons 

demanded money on 03.01.14. At first they demanded Rs. 5, 00,000/- and later 



on agreed on Rs. 1, 00,000/-. . The defence could not rebut the same by way of 

cross examination of PW7. 

 The fact that the accused was apprehended from the house of the 

informant is also supported by the Investigating Officer who as PW8 stated that 

when he went to the place of the occurrence, he found accused Jintu Rabha who 

was already caught by the public. 

Now one question arises is whether the non collection of the CDR is fatal 

to the case of the prosecution. To this effect it is found that besides calling the 

informant to pay the extorted money, the accused and his partners came to the 

house of the informant in person and same is proved by the prosecution. So the 

collection of the CDR would be an additional material for the prosecution and not 

the sole material for the prosecution for the purpose of proving the guilt of the 

accused is concerned. Hence non collection of the CDR is not fatal to the case of 

the prosecution when there is material against the accused which is implicating in 

nature so far as the offence of Extortion is concerned. 

It is also found that though the informant alleged that the accused and 

his partners threatened him that if the demanded money is not given, he would 

be shot down, the informant as PW1 only mentioned that the accused and his 

partner demanded Rs. one lac. However PW1 did not mention that the accused 

came with any fire arm or any other weapon and threatened him with that 

weapon. Moreover no such weapon is seized by the Investigating Agency from 

the possession of the accused. Hence the ingredient of section 387 IPC does not 

attract so far as the available material on the record is concerned. 

However as per section 222 (2) of Cr.P.C. when a person is charged 

with an offence and facts are proved which reduce it to a minor offence, he may 

be convicted of the minor offence, although he is not charged with it. 

It is found that though the prosecution has failed to prove the guilt of the 

accused u/s 387 IPC beyond reasonable doubt, it is found that prosecution has 

been able to prove the ingredients of the offence u/s 385 IPC.  

It is a known fact that the minor offence should be composed of the 

some of the ingredients of the main offence.  

The ingredients of the offence u/s 385 IPC is also found u/s 387 of IPC as 

follows: 



Section 387 IPC defines Putting person in fear of death or of 

grievous hurt, in order to commit extortion.--Whoever in order to the 

committing of extortion, puts or attempts to put any person in fear of death or of 

grievous hurt to that person or to any other, shall be punished with 

imprisonment of either description for a term which may extend to seven years, 

and shall also be liable to fine. 

 It is well settled that the minor offence should be composed of some of 

the ingredients of the main offence i.e. it should be essentially a cognate offence 

of the major offence and not entirely distinct and different offence, constituted 

by altogether different ingredients.   

Section 385 IPC defines Putting person in fear of injury in order 

to commit extortion.--Whoever, in order to the committing of extortion, puts 

any person in fear, or attempts to put any person in fear, of any injury, shall be 

punished with imprisonment of either description for a term which may extend to 

two years, or with fine, or with both. 

In the instant case the prosecution has been able to prove the allegation 

that the accused came to the house of the informant to collect the demanded 

money. However though the prosecution has not proved that the accused put 

the informant in fear of death or grievous hurt, the prosecution has proved that 

the accused and his partner put the informant in fear of injury if money is not 

paid as per the demand. Moreover no money was paid by the informant to the 

accused or his partner. 

 

Under the facts and circumstances of the instant case, it is found that the 

prosecution has been failed to prove the guilt of the accused u/s 385 IPC beyond 

reasonable doubt by adducing some cogent evidence and hence the accused is 

entitled to be acquitted under the benefit of doubt. 

 

 

ORDER 

In view of the conclusion made above accused Jintu Rabha is found guilty 

u/s 385 IPC and is convicted u/s 385 IPC. 



 I have also considered whether the accused can be given benefit under 

the provision of Probation of Offenders Act , 1958 . In order to deter the accused 

from commission of same kind of offence, the benefit under the said act is not 

considered .  

I have also heard the accused Jintu Rabha on the question of sentence.  

Keeping in view the nature and circumstances of the case, Jintu Rabha is 

sentenced to undergo simple imprisonment for one month and pay fine of Rs. 

2000/- only i/d to S/I for 10 days for the offence committed u/s 385 IPC. 

The already undergone period shall be set off against the period of 

imprisonment imposed on the accused today. 

 The bail bond of the accused Jintu Rabha is extended for a further period 

of 6 months from today as per provisions of Section 437A, Cr.P.C as amended up 

to date.  

 The seized articles be given to the owner in due course of time. 

A copy of the judgement be furnished to the convict free of cost. 

The judgment is delivered in the open Court in presence of the accused, 

under my hand and the seal of this court on this the 29th day of January, 2016. 

 

 

 

     (N.C.BHUYAN) 

Judicial Magistrate 1st Class  

 Udalguri 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

Appendix:- 

 

1. Prosecution witnesses  

PW-1 Badal Barman  

PW-2 Arbinda Thakuria 

PW-3 Haider Ali  

PW4 Khagen Thakuria 

PW5 Mrigrn Thakuria 

PW6 Kandarpa Thakuria 

PW7 Golapi Barman 

PW8 Habibur Rahman 

2. Defence witnesses  

None   

3. Prosecution exhibit.  

Ext.1 FIR 

Ext.2 Seizure List 

Ext.3 Sketch Map 

Ext. 4 Charge Sheet 

4. Defence exhibit. 

None 

 

    (N.C.BHUYAN) 

Judicial Magistrate 1st Class  

 Udalguri 


